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OPINION

Thevictim, S.T., who was 13 years old at the time of the offense, testified the defendant
entered her home and raped her.! She stated she resided in an apartment in Bolivar with her
grandmother; her grandmother’ shusband, Cornel Robinson; and anine-year-old cousin. According
to the victim, in the early afternoon of April 15, 1999, she received a phone call from a male who
would not give hisname. She said she refused to speak to him.

1 It isthe policy of this court to refer to a child victim of a sexual offense by his or her initials.



That evening, her grandmother spent the night el sewhere. Thevictim said shewasawakened
at 11:00 p.m. by atelephone call from aman who identified himself as Demetrius, her cousin. She
said the caller ID indicated the call originated from the home of Lillie Boden, arelative who lived
nearby.> The caller asked her to open the door to the apartment so he could use the restroom. The
victim testified she complied with the request and found the defendant, whom she did not know, at
the door.

She stated the defendant pushed her inside the apartment and threw her on the couch. She
said the defendant attempted to put on a condom, but it fell to the floor when she pushed him.
According to the victim, the defendant tore off her boxer shorts and forced her to have intercourse.
Shetestified shetold the defendant “No, no, no” and screamed for Cornel Robinson. Robinson and
the victim’ syoung cousin were both sleeping; neither of them woke during the offense. According
to the victim, Robinson had been drinking before he went to sleep and was, therefore, difficult to
awaken.

The victim stated the defendant threatened to take her to his van and put agun on her if she
did not stop screaming. She said the defendant fled from the apartment when she screamed louder.
She estimated the defendant was in the apartment approximately five to ten minutes.

The victim testified she called the hospital and then the police, who arrived within ten
minutes. The victim testified the defendant telephoned her again after the police arrived and asked
her not to call the police. Sheinformedhim she had aready called them. She denied speaking with
the defendant prior to the date of the incident.

Sergeant Eddie Henson testified he arrived at the victim’ sapartment at 1:02 am. He found
the victim standing in front of the apartment holding atelephone. According to Henson, the victim
handed him the phone after she said, “Thisis him.” Henson stated a man on the other end of the
telephone asked if Joe Jones was there, and hung up when Henson identified himself as a police
officer. Henson said he answered the phone when it rang again about a minute later. Henson
testified the caller, who identified himself as Mark Murphy, sounded like the same man. Henson
stated the caller told him he was|ooking for Joe Jones, whom he claimed to have dropped off & the
victim’' sapartment. Henson said the caller mentioned he heard arumor that the victim accused Joe
Jones of sexual assault. Henson said thetwo callswerereceived at 1:06 and 1:07 am. Henson aso
testified Cornel Robinson was awakened by the victim about 20 minutes after Henson arrived at the
apartment. Henson stated Robinson appeared “ groggy.”

2 Lillie Boden testified her namewasLillie Boden Brown; how ever, other witnessesrepeatedly referred to her
as Lillie Boden during their testimony. The indictment listing her as a witness indicated her name was “Lillie Mae
Bowden,” while the transcript shows her name as “Lillie Boden.”
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A registered nursetestified she collected samples, including avaginal swab, fromthevictim
aspart of arapekit. Shesaidthevictimwas“frightenedand crying.” Shedso statedthevictimwas
not bleeding and had no abrasions or bruises. TBI forensic scientist Constance Howard testified
DNA from sperm collected from the vaginal swab matched the defendant’s DNA.

Officer Patrick Jordan testified he examined the caller ID a the victim’s apartment. It
recorded atelephone call fromtheLillie Boden residenceat 11:30 p.m. and two callsfrom the Earle
Neely residence at 1:06 and 1:07 am. Officer Jordan stated he found an unopened condom under
awindow in the victim’sliving room.

Earle Neely, the defendant’s stepfather, testified the defendant was residing with him in
nearby Whiteville on the date of the offense. Neely stated he was not familiar with anyone named
Mark Murphy or Joe Jones.

Lillie Boden tegtified that between 11:00 p.m and 12:00 am. on the evening of the offense,
sheallowed the defendant to use her telephone. She stated thedefendant walked toward thevictim’s
home after he finished using her telephone.

Frances Turner, ajailer at the Hardeman County Jail, testified the defendant ran out of the
jail while she was booking him. Turner stated the defendant was returned to the jail by a police
officer 30 to 45 minutes later.?

The 22-year-old defendant testified he had been speaking with thevictim every other day for
aperiod of two weeks before theincident, but he had never seen her before that night. He said the
victim indicated she wanted to “hook up” with him. He stated he was at home when he received a
phone call from the victim, who asked him to come to her home around midnight after her
grandmother left for work. The defendant said the victim called him agan after her grandmother
left, and he traveled to Bolivar.

Hetestified he called the victim twice for directionsto her home after he arrived in Bolivar.
The defendant denied using Lillie Boden’ s telephone. He testified the victim was standing at the
door of the apartment when he arrived. He stated they entered the apartment, where they sat on the
couch and had a conversation about having sex. According to the defendant, he and the victim
proceeded to have consensual sex using a condom. The defendant testified his encounter with the
victim lasted less than seven minutes, after which he immediately left the apartment. He said he
briefly greeted Lillie Boden as he walked to his car. Hetestified he then went straight home, took
a shower, and went to sleep. He denied telephoning the victim'’s apartment after the incident. He
also testified he walked out of the Hardeman County Jail while he was being booked because
officers were laughing at him.

3 The defendant was convicted of felony escape prior to histrial on the rape charge.
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Captain Bill Irons of the Bolivar Police Department testified that following the defendant’ s
arrest, the defendant denied having sex with the victim.

The jury found the defendant guilty of rape.

. SUFFICIENCY OF THE EVIDENCE

The defendant argues the evidence presented by the state was insufficient to prove
he forced the victim to have sex. We do not agree.

A. Standard of Review

In Tennesseg, great weight isgivento theresult reached by thejury inacriminal trial. A jury
verdict accreditsthe state'switnessesand resolvesall conflictsin favor of the state. Statev. Bigbee,
885 S.\W.2d 797, 803 (Tenn. 1994). On appeal, the stateis entitled to the strongest legitimate view
of the evidence and all reasonabl e i nferences which may be drawn therefrom. 1d.; State v. Cabbage,
571 SW.2d 832, 835 (Tenn. 1978).

Therelevant question for an appellate court iswhether, after viewing theevidenceinthelight
most favorable to the prosecution, any rationd trier of fact could have found the essential € ements
of the crimeor crimes beyond areasonable doubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia, 443
U.S. 307,319, 99S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979); State v. Abrams, 935 S.W.2d 399, 401
(Tenn. 1996). The weight and credibility of the witnesses testimony are matters entrusted
exclusivdy to the jury asthe triers of fact. State v. Sheffield, 676 SW.2d 542, 547 (Tenn. 1984);
State v. Brewer, 932 SW.2d 1, 19 (Tenn. Crim. App. 1996).

B. Analysis

The defendant was charged with rape under that portion of the statute prohibiting the
“unlawful sexual penetration” of the victim by “force or coercion.” Tenn. Code Ann. 8§ 39-13-
503(a)(1). Intheinstant case, both the victim and the defendant testified they had sexual intercourse.
Therefore, the pivotal issue for the jury was whether the intercourse was forced or consensual. The
victim testified the defendant was a stranger who entered her home and penetrated her by force,
whilethe defendant testified the victim consented to sex. Thevictim testified the defendant gained
entry to her home by posing as arelative in a phone call madejust prior to the incident. The caller
ID in the victim’s apartment showed a call was received from Lillie Boden’s home at 11:30 p.m.,
and Boden testified the defendant made a call from her home at approximately that time. The
defendant denied making such acdl. Thestae’ sproof also established two phonecallswere placed
from the defendant’ sresidence shortly after the offense by acaller who knew the victim had alleged
asexual assault. The defendant also denied having made those phone calls, although he admitted
going home immediately following his encounter with thevictim. Thejury, aswasits prerogative,



believed the victim and disbelieved the defendant. We are without authority to re-weigh the
evidence presented to the jury. The proof was sufficient to support the jury’s verdict.

1. CONTINUANCE

The defendant complains the trid court erred by failing to grant a continuance in order to
allow counsel tointerview apotential witness, who might establish that the victim and the defendant
had a“friendly relationship.” The record shows the defendant filed awritten motion on the date of
trial requesting a continuance to allow defense counsel to interview the witness, who allegedly was
in Minnesota. Neither the motion nor the record indicates what efforts were made by counsel to
locate or interview the witness prior to the filing of the motion. Most importantly, the record does
not contain atranscript of a hearing nor the trial court’s ruling on the motion. The trial transcript
indicatesthetrial court gave the parties the opportunity to address preliminary matters prior to the
start of the trial, and defense counsel made no mention of the motion.

It isthe requesting party’ s responsibility to bring amotion to the attention of thetrial court.
Tenn. R. App. P. 36(a); State v. Hall, 8 SW.3d 593, 603 (Tenn. 1999). Furthermore, it isthe duty
of the appellant to provide a record which conveys a fair, accurate and complete account of what
transpired with regard to theissueswhich form the basisof theappeal. Tenn. R. App. P. 24(b); State
v. Taylor, 992 SW.2d 941, 944 (Tenn. 1999). The issue has been waived.

1. PROOF OF ESCAPE

The defendant contends proof of his escape from the Hardeman County Jail wasimproperly
admitted. The defendant maintainsthe probative value of the evidenceis outweighed by the danger
of unfair prgjudice. We do not agree.

Proof of an escape or attempted escape from custody after being charged is relevant to
show guilt, consciousness of guilt, or guilty knowledge. Statev. Burton, 751 S.W. 2d 440, 450
(Tenn. Crim. App. 1988); see also State v. Zagorski, 701 SW.2d 808, 813 (Tenn. 1985). We
concur with thetrial court that the proof of the defendant’ s escape from the jail during booking
is indicative of the defendant’s consciousness of guilt, and that the probative value of this
evidence was not outweighed by the danger of unfair prgudice to the defendant. Thisissueis
without merit.

V. LESSER-INCLUDED OFFENSES
Defendant contends the trial court instructed the jury only as to the indicted charge of

rape and erred in failing to charge the jury as to sexual battery, statutory rape, and Class B
misdemeanor assault as lesser-included offenses.
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Weinitially notethe defendant hasfailed to include thejury instructionsin the gppellate
record. As previoudy stated, it is the duty of the accused to provide a proper record of what
transpired with regard to the issues raised on apped. Tenn. R. App. P. 24(b); see Taylor, 992
S.W.2d at 944. However, thetrial transcript i ndicatesthetrial court advised that it would charge
the jury only asto rape, and the state does not allege waiver. We will address this issue.

The trial court has a duty to instruct the jury on any lesser-included offenses of the
charged offense when such instruction is supported by the evidence, regardless of whether the
defendant has regquested such an instruction. State v. Bowles, 52 SW.3d 69, 74 (Tenn. 2001);
State v. Burns, 6 S.W.3d 453, 464 (Tenn. 1999). The standard for an appellate court’ s review
of atrial court’s charge to the jury regarding lesser-included offenses is de novo with no
presumption of correctness. Bowles, 52 SW.3d at 74.

In Burns, our state supreme court sated an offenseis alesser-included offense if:

(a) al of its gatutory elements are included within the statutory elements of the
offense charged; or
(b) it fails to meet the definition in part (a) only in the respect that it contains a
statutory element or elements establishing
(1) a different mental state indicating a lesser kind of culpability;
and/or
(2) alessserious harm or risk of harm to the same person, property or
public interest; or
(c) it consists of
(1) facilitation of the offense charged or of an offense that otherwise
meets the definition of lesser-included offense in part (a) or (b); or
(2) an attempt to commit the offense charged or an offense that
otherwise meets the definition of lesser-included offense in part (a)
or (b); or
(3) solicitation to commit the offense charged or an offense that
otherwise meets the definition of lesser-included offense in part (a)
or (b).

6 S.W.3d at 466-67.

If an offenseisfound to be alesser-included offense, the court must next determine whether
the evidencejustified ajury instruction on the offense. Bowles, 52 SW.3d at 75. Thissecond step
requires the reviewing court to determine (1) whether there is evidence that “reasonable minds’
could accept to establish the lesser-included offense, and (2) whether the evidence is “legdly
sufficient” to support aconviction for the lesser-included offense. Statev. Ely, 48 S\W.3d 710, 722
(Tenn. 2001); Burns, 6 SW.3d at 469. If the evidencejustifies an instruction, the failure to charge
the offense is error even though the evidence was aso sufficient to support the greater offense.
Burns, 6 SW.3d at 472.



The evidence, not the theories of the parties, determines whether an instruction on alesser-
included offense should be given. Statev. Allen, SW.3d__ , ,No.E1998-00416-SC-R11-
CD, dip op. a 5 (Tenn. Feb. 22, 2002, at Knoxville). Furthermore, the decision to convict on a
lesser-included offense should not be taken from the jury simply becausethe element distinguishing
the greater offense from the lesser offense is “uncontroverted.” Id.at ___, slip op. at 6-7.

A. Sexual Battery and Assault

Rape by force or coercion has two elements: (1) unlawful sexual penetration, and (2) force
or coercion used to accomplish the act. Tenn. Code Ann. § 39-13-503(a)(1). Sexual penetration
includes sexual intercourse along with various other sex acts which cause an intrusion, however
dlight, into the body. Tenn. Code Ann. 8§ 39-13-501(7). However, the statutory definition of rape
doesnot mandate that any of the actsbe committed for the purpose of sexual arousal or gratification.
Seeid.

The offense of sexual battery includes “unlawful sexual contact” accompanied by “force or
coercion.” See Tenn. Code Ann. § 39-13-505(a)(1). The statutory definition of sexual contact
includesintentional touching of avictim’ sintimate partswhich can bereasonably construed asbeing
for the purpose of sexual arousal or gratification. See Tenn. Code Ann. 8§ 39-13-501(6).

In Bowles, our state supreme court concluded that sexual battery was a lesser-included
offense of aggravated rape under Burnspart (b). 52 SW.3dat 77. The Bowles court reasoned that
while sexual battery requires the act to be done for sexual arousal or gratification, an element not
found in the offense of aggravated rape, “the statutory scheme treats rape as a more serious
blameworthy offense than sexual battery.” 1d. Thus, it found sexual battery to bealesser-included
offense of aggravated rape. |d.

Weassumethat if sexual battery isalesser-included offense of aggravated rape under Burns
part (b), then sexual battery is also alesser-included offense of rape.

Likewise, the holdings of the state supreme court could arguably indicate that Class B
misdemeanor assault, defined by Tennessee Code Annotated section 39-13-101(a)(3) as an assault
caused by intentional or knowing physical contact which a reasonable person would regard as
extremely offensive or provocative, is aso alesser-included offense of rape. In State v. Swindle,
the Tennessee Supreme Court found Class B misdemeanor assault to be a lesser-included offense
of aggravated sexual battery under part (b) of Burns. 30 S.W.3d 289, 293 (Tenn. 2000). It follows
that it would also be a lesser-included offense of sexual battery; and since, as we have previoudy
stated, sexual battery is alesser-included offense of rape under Burns part (b), it is arguable that
Class B misdemeanor assault is alesser-included offense of rape. We are uncertain whether Burns
dictates such aresult; however, we need not resolve thisissue in this appeal .

Evenif sexual battery and Class B misdemeanor assault should have been charged as | esser-
included offenses, the failure to charge them was harmless error. Harmless error rdating to the
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failureto charge lesser-included offenses must be shown “ beyond areasonable doubt.” Statev. Ely,
48 SW.3d 710, 727 (Tenn. 2001). Harmless error may be shown where the jury convicts on the
highest offenseto the exclusion of theimmediately lesser offense, necessarily rejecting other lesser
offenses. State v. Williams, 977 S.\W.2d 101, 106 (Tenn. 1998). Here, no lesser offenses were
charged. Nevertheless, harmless error is not limited to the Williams rejection of an intermediate
lesser offense; the proper inquiry is“whether it appears beyond areasonabl e doubt that the error did
not affect the outcome of thetrial.” Allen,  SW.3dat __ , dipop. at9.

In making the determination regarding harmless error, this court must examine the entire
record, including the evidence at trial, the theory of the defense and the verdict. 1d. Here, both the
victim and defendant testified there was sexual penetration. There was no evidence that the
defendant’ sacti on consti tuted merecontact as opposedto penetration. The defensetheory washbased
entirely upon the alleged consent of the victim. The circumstantial evidence was strongly
corroborative of the victim’s testimony and was inconsistent with the defendant’ s testimony. The
jury, by itsverdict, accredited the victim’ stestimony and rejected the defendant’ stestimony and his
theory of defense.

Accordingly, we conclude beyond areasonabl e doubt that thefailureto charge sexual battery
and Class B misdemeanor assault did not affect the outcome of thetrial and was, at most, harmless
error.

B. Statutory Rape

The defendant arguesthetrial court erred by not instructing the jury on statutory rape. The
Tennessee Supreme Court, applying the Burns analysis, has held statutory rape is not a lesser-
included offense of rape. Statev. Stokes, 24 S.W.3d 303, 305-06 (Tenn. 2000). Therefore, thetrial
court did not err infailing to charge the jury asto statutory rape as alesser-included offense of rape.

CONCLUSION

Accordingly, we affirm the judgment of the trial court.

JOE G. RILEY, JUDGE



